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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

June 10, 1976 

.;j iM CANNON 
BILL 

PHIL BUCHEN{1: 

( 
:.. 

Proposed amendments to 
the Clean Air Act 

cc: Schleede 
Humphreys 

After participating with you in the recent meetings on 
this subject, I would like to call your attention to 
the pending petition before the U.S. Court of Appeals 
in the District of Columbia Circuit in American Petroleum 
Institute, et al. v. Environmental Protection Agency. 
This petition is for review of regulations by EPA that 
were issued to impose Federal non-degradation standards 
on the states. These regulations were issued as a result 
of the decision in Sierra Club v. Ruckelshaus, 344 F. 
Supp. 253, affirmed per curiam, by the Court of Appeals 
which, on review by the Supreme Court, was undisturbed 
because of an equally divided vote of that court as 
reported in 412 U.S. 541 (1973). 

In the pending petition by the American Petroleum 
Institute and others, the argument has been made that 
a more recent decision of the Supreme Court in Train 
v. NRDC, 421 u.s. 60 (1975), has changed the holding in 
the-sierra Club case. 

If the presently proposed legislation passes with the 
Moss amendment included, the pending litigation will 
continue, and petitioners in the pending court case 
have urged that we support the Moss amendment. Peti
tioners are quite confident of prevailing, if not in 
the Circuit Court of Appeals, then in the Supreme Court 
when the present case reaches that court. 
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I got the impression from our meeting that no one was 
particularly willing to recommend to the President that 
the pending Clean Air Act amendments would be acceptable 
if the Moss amendment were included, but you may want 
to reconsider this position in light of the pending 
petition brought by the American Petroleum Institute 
and others. 

I have copies of the briefs filed by the petitioners in 
the present court case if you would like to see them. 

cc: Frank Zarb 



THE WHITE HOUSE 

WASHINGTON 

June 11, 1976 

MEMORANDUM FORtJAMES CANNON 
JOHN MARSH 
MAX FRIEDERSDORF 
PAUL O'NEILL 
RUSSELL TRAIN 
RICHARD DARMAN 
JOHN HILL 

FROM: L. l'HLLIAM SEIDMAN ~ 

SUBJECT: Clecin Air Act Issues 

In response to a Presidential request, two draft memo
randums have been prepared by an·interagency group on 
EPA's proposed selective enforcement audit regulation 
and on the significant deterioration provisions in the 
Clean Air Act amendments. 

I would appreciate your comments and recommendations on 
the attached memorandums by c.o.b. Monday, June 14. 

Attachments 

• 
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ACTION 

HENORANDUM FOR THE PRESIDENT 

& -~ ).~ 
··~\ \ 

FROH: 

SUBJECT: 

L. WILLIAM SEIDMAN 

EPA's Proposed Selective Enforce-
ment Audit (SEA) Regulation (Assembly
line Vehicle Testing) 

This memorandum responds to your request for a reconsideration 
of the SEA issue. This issue was included in an early 
memorandum on the Clean Air Act, a copy which is attached. 

BACKGROUND 

Legal Authorities - Authorization for a discretionary SEA 
program is contained in the 1970 Clean Air Act. SEA is 
one of several mechanisms provided in the Clean Air Act 
of.l970 for reducing auto pollution. Others include: 

Emission standards 
Certification (prototype testing) 
Recall - (Manufacturer corrects deficient model lines} 
Warranties - (Manufacturer corrects deficient cars) 
Inspection and Maintenance Programs - (at State or local 

option) 

Purpose of SEA 

Test data generated by industry indicates that 95% of 
production line cars would meet emission standards. EPA 
questions this data and also believes that industry will 
turn out dirty cars unless there is the threat of a Federal 
SEA program. Two reasons supporting the EPA belief are 
{a) industry's action several years ago to get around 
emission controls by installing override devices -- which 
were then removed when challenged; and (b) the extra 
incentive which industry will have to get around emissions 
controls in the years ahead -- in order to meet mandatory~ 
fuel economy standards which are backed up by tough ~:...~· IJ~,. 
penalties. (~ ~ 

< ;:n 
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EPA 1 s Initial Proposal - EPA proposed on December 31, 
1974 to institute an assembly line test requirement, 
titled Selective Enforcement Audit (SEA). These re
gulations would have resulted in a de facto tightening of 
emission standards for certain cars, because 90% of every 
model line tested would have had to meet emission standards. 
In effect, this proposal would have required manufacturers 
to design all cars to a target cleaner than the standards 
mandatea in the Clean Air Act. 

EPA 1 s New Proposal - Following comments by industry and 
government agencies, EPA developed a revised proposal. 
Under the new proposal EPA estimates that 800 vehicles 
will be tested annually. These tests would be performed 
by the manufacturer under the supervision of EPA. This 
regulation no longer requires that every car meet the 
standards. No enforcement action would be taken if at 
least 60% of the cars tested in a model line pass the 
test. 

Congressional Action The House Committee has not dealt 
with this issue, but the Clean Air Act amendments reported 
by the Senate Public Works Committee require that EPA 
implement an assembly line test program. If this provision 
is enacted into law, the requirement would be significantly 
harsher th~n EPA 1 s current proposal because the Committee 
report specifies that every car must pass the test. This 
could result in a significant de facto tightening of 
emission standards. --

Whether the Senate would delete the provision if EPA 1 s 
regulations are promulgated is not known. However, Admin
istrator Train is willing to try to convince the Senate 
to delete the provision if EPA 1 s new regulatory proposal 
is promulgated. 

OPTIONS 

Option A: Instruct EPA not to promulgate its revised 
SEA regulation 

Pros: 

- Not needed. Manufacturers• test data indicate that 
95 of 100 vehicles manufactured currently meet EPA 1 s 
regulatory requirements. · 

- Not cost-effective. Virtually no air· quality or 
health benefits would flow from the regulation. 
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- Is inconsistent with Administr·ation' s public commit
ment against initiating marginal regulatory programs; 
SEA is a discretionary action. 

- EPA. should bear the burden of proving that the auto 
industry is· not building cars which meet auto emission· 
standards prior to initiating a test program. 

Cons: 

- Risks criticism of Presidential interferrance with 
activities of a regulatory agency. 

-Would impair Federal government's -credibility with 
consum·ers. 

- Would retard development of state and local mandatory 
maintenance inspection programs because of lack of 
assurance that productio~ line cars actually _meet I. J 

e~:1a~li~h~t~!a~sio-.' ~~~~ ~ ~ 
Opens door to unfa1r compet1t1on among auto rna~ 
in the marketplace. 

- Precludes a cost-effective approach to public health 
protection. 

- Absent regulations, Congress may mandate EPA production 
line testing and the courts may interpret this require
ment as mandating de facto reduction in emission 
standards. This would have a much harsher impact 
than EPA's proposed regulation. 

Option B: No action; allow EPA to promulgate its revised 
SEA regulations; work to eliminate mandatory 
EPA production line testing in Senate bill 

? 
~· 

Option C: 

• 

Instruct EPA to re-propose its SEA regulation 
solicit additional public comment prior to 
promulgation; work to eliminate mandatory EPA 
production line testing in Senate bill 

and 

Option D: Submit a $4 million Budget amendment to provide 
EPA with resources to verify industry generated 
production line data · 
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RECOMMENDATION 

Approve Option A 

Concur: . 

Dissent: 

DECISION 

Option A 

Option B 

Option c 

Option c 

Attachment 

-4-
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THE WHITE HOUSE 

WASHINGTON 

June 11, 1976 

MEHORANDUM FOR THE PRESIDENT 

.FROM: L. WILLIAM SEIDMAN 

SUBJECT: Re-examination of House Clean Air Bill 

'\ .In a letter to Chairmen Randolph and Staggers on May 28, 
"-~1975, you recommended that the Congress should amend 

~significant deterioration provisions until sufficient 
information concerning final impact can be gathered. 
Following your meeting on June 8 with the Senate Minority 
Leadership you- indicated that you wanted a me~orandum 
discussing possible amendments to the House Clean Air 
Act amendments as reported by the House Committee on 
Interstate and Foreign Commerce. 

I. BACKGROUND 

Significant deterioration amendments, as well as current 
EPA regulations, deal with areas of the Nation which are 
already "cleaner" than needed to meet EPA established 
health standards. 

·Although the House and Senate significant deterioration · 
provisions are somewhat similar in the specific procedural . 
mechanisms and their delegation of authority to State ~ 
governments in many instances, the two approaches are (~~- ~~\ 
quite unique. They are both, however, very different ~~ ~ 
from EPA regulations. · · \~<P 't-~ 

\: ' 

Current EPA regulations, promulgated pursuant to action 
the Courts in 1973, provides for the States to divide 
"clean" areas of the Nation -- areas where the quality 
of the air currently present no health threat -- into three 
geographical classes -- those which must remain pristine 
(Class I), those which would be permitted moderate but well 
controlled growth (Class II), and those areas which would 
be allowed heavy industrial growth so long as the health 
standards were not violated (Class III). Reliance upon 
EPA regulations is somewhat tenuous as the regulations 
are currently under legal attack by all .sides. The outcome 
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as to the ultimate configuration of the regulations is 
therefore quite uncertain. Until final judicial review, 
there could be continued uncertainty in the application 
of the regulations for both the regulated industries 
as well as the regulators without clarifying legislation. 

The major Senate significant deterioration provisions 
provide: 

• Only for Class I and Class II. There is no . 
provision for Class III which would permit States 
to select certain areas for heavy industr~al growth 
as long as the national ambient air standards were 
not violated; 

~ .'!!': 

.J· I • • • 0 
'

0
• 0 , ,• o,, • • . ,0 

0 • • , •, " 
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• , , , ·• • • • 
0 •· · Th.at hest ·available· control technology be applied 

• 

by the States to maj9r sources on a case by case 
basis. It is a clear signal that more stringent 
control than current EPA's new source performance 
standards is required. This would mea~ scrubber
like technology. 

That all national parks and wilderness areas greater 
than 5,000 acres be designated mandatory Class I 
areas. 

The major House significant deterioration provisions 
provide: 

• 

• 

• 

• 

• 

For a Three Class system similar in overall structure 
to EPA regulations. 

More stringent increments for pollution increases 
through arbitrary percentage limitations. For instance 
the Class III allowable increments are only one-
half that permitted in EPA regulations. 

The most stringent definition of best available 
control technology yet proposed by the House or 
Senate to be applied by EPA. The definition would 
require scrubber like technology wi tho'ut any flexi
bility. 

Makes significant deterioration applicable not only 
for emissions of sulfur dioxide and particulates 
as in current EPA regulations but also for the other 
four pollutants which have national ambient standards • 

. 
Would require that all major sources (rather than 
sources listed as in the Senate bill and EPA reg
ulations) be covered by the significant deterioration 
provisions. 
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That all national parks and wilderness areas greater 
than 25,000 acres be designated mandator y Cl ass I 
areas. 

II. SUGGESTED MODIFICATIONS TO THE HOUSE PROVISIONS 

The first six amendments below have been examined at the staff level by Commerce, FEA, Interior, and EPA. All the agencies, except EPA, feel that the six amendments 
are necessary for an acceptable bill. EPA, does not obj e ct to the amendments but would not oppose .the House .. : .. .. bi 11 ~vi-thou t ··. them·.· .The: six· -rec·ommende·d · ·rriodi f :lc·a tloris ·. · 
of the House bill are: .. 

. ·.· ... 

· .. : .··:·.,.;.: ·: .. '.: .. : \·.·.;' .. :':·:.~ ._ ... , .Oe(l.,e t, .t:." ·.t:~e ·H:()~S-e:·. · allb.w.a.b'l'~-- 'i'nC.t<-em·~·n .f:· .:r{umbei''~ /.1:~:·-.:::.' : .. ·. ·>::· ;: .:,_,_::/._·. ·::.: -:- . .-· './~·. :· ·: ,. · "·: : · · ·. ·. t'heir e'n'tirety. (including the overall 90 percent 
.. ~ ... li-mi.-tation.) . aod substitu-te· the appr-opr·iate incremen.t·s· ... . - .. · . from EPA regulations. This would ensure flexi-

. . .: ... "' 

• 

bility in Class II and III in terms of industrial 
siting and would permit certain areas to increase 
_their _po._llutant. l_eve~s. \lP ._to .. t .he ... r1ation-~J, ~t~ndard9 -. 

~ r~th~i -th~ri some ~r~iti~ri lower· level •. 

Dele te the House provisions requiring that all ma jor 
sources be covered. Substitute the Senate bill's 
provisions which would limit the coverage to a list of sources specified in the legislation. 

Delete the House provision that requires the expansion of the current coverage of EPA 's significant dete
rioration regulations from particulates and sulfur 
dioxide to all pollutants (six) that have national 
ambient air quality standards. Substitute the 
Senate provisions which would require examination 
of the need to . include the other pollutants and 
authority to include them if the Administrator deems 
it necessary. 

.. · .. .. ..... Exempt ·su'r.'fa-ce" mi'n ing ·operations from ··· the · s {grit fie ant·· 
deterioration provisions. This will clarify the 
intent of the House report in a critical area. 

• Amend the House bill to indicate that the ambient 
standards can be violated no more than once a year rather than never. This would provide needed flexibility in light of technical limitations that might, under the current law, result in very limiting 

, .·: . ' 
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